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Dear Mr. Caton:

Pursuant to the Commission's rules on ex parte presentations, 47 CFR
§1.1206(a), we hereby submit information on behalf of the American Public
Communications Council ( "APCC") in the above referenced docket.

On August 2, Albert Kramer and Robert Aldrich of this law firm met with Mary
Beth Richards, Deputy Chief of the Common Carrier Bureau, and John Muleta, Chief of
the Enforcement Division, Common Carrier Bureau. We discussed various issues raised in
the Notice of Proposed Rulemaking in these proceedings, FCC 96-254, released June 6,
1996, including issues relating to payphone compensation and reclassification of local
exchange carrier (" LEe") payphones. We also discussed the relationship between the
compensation issue in this docket and the rate henchmarks proposal being considered in
CC Docket No. 92-77. 'fhe enclosed material was provided the day before the meeting as
background on one of the issues discussed.
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All of the views presented on the other issues discussed are fully detailed in the
comments and reply comments filed by APCC., the Georgia Public Communications
Association, and the Inmate Calling Service Providers Coalition.

;~;;~)7!11J1
Robert F. Aldrich

RFA/nw
Enclosure
cc: Ms. Mary Beth Richards

Mr. John Muleta
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Ex Parte Presentation / CGDocket No. 96-128/AmerkaIL Public Communications Council
~ . ..

INTERIM COMPENSATION FOR
INDEPENDENT PUBLIC PAYPHO-lffiJ"lll") PROVIDERS

In the NPRM, FCC 96-254, " 39-40, the Commission requested comment on
whether to prescribe interim compensation of IPP providers. The Commission's
consideration of interim compensation is based on two factors. First, the Commission has
been under a court mandate since May 1995 to redress the Commission's failure, five years
ago, to "consider the need to prescribe compensation" for IPP providers for subscriber 800
calls, as required by Section 226 of the Act. NPRM," 11-12. As a result of this error,
for five years IPP providers have received no compensation for subscriber 800 calls.

Second, the Commission already had a record indicating dramatic growth in
subscriber 800 and access code calling. NPRM," 39-40. Additional data now shows
that subscriber 800 calling has risen to roughly 100 calls per payphone per month -- about
50% of all coinless payphone calls, and more than SIX times the volume of access code calls
originally estimated by the Commission in 1992. Access code calls also have increased,
while revenue-producing 0+ caJls have dramaticaJlv declined.

Interim compensation would ensure immediate compensation relief for IPP
providers pending the implementation of a permanent compensation system and
restructuring of the industry as required by Section 276. (The Bell companies have
requested that implementation of a permanent system be delayed for as much as a year
while the Commission's Section 276 rules are implemented. During this period the Bells
would continue to be guaranteed recovery of the costs of their payphone operations.)

APCC has requested that the CommiSSIOn prescribe interim compensation for
subscriber 800 calls at 40 cents per call (the same rate that was the basis of the
compensation prescribed for access code calls in 1992), to be paid on a flat-rate basis
totaling $40.00 per payphonc per month (lao calls x 40 cents). The payment mechanism
would simply utilize the eXisting system for paying l«(~SS code compensation, with virtually
no changes other than the level of compensation

In addition, APCC urged the Commlssion to require major carriers to pay
interim access code compensation on a per-call baSIS. Per-call payment mechanisms already
have been implemented bvAT&T and Sprint on a nationwide basis and by MCI in Illinois.

Attached is a one-page summary of the primary arguments for and against
interim compensation. Copies of the NPRM and ex cerpts from various comments for and
against interim compensation are also attached
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Arguments fur and Against InterimlEP_Compensation

Interim IPP compensation is supported by APCC and other IPP providers. It is
generally opposed by IXCs (who would pay interim compensation) and some LECs (who
compete with IPP providers). However, BellSouth supports interim IPP compensation.
And AT&T supports interim IPP compensation (at 25 cents per call) for intrastate access
code calls. Parties supporting interim IPP compensation contend:

• Compensation for subscriber 800 calls is long overdue -- it should
have been, but wasn't, considered in 1991 pursuant to Section 226
of the Act.

• Section 276 clearly entitles IPP providers to be compensated for
"each and every "subscriber 800 call and access code call.

• Permanent compensation may be delayed as much as one year.
Meanwhile, many IPPs are losing more money each day as
uncompensated calls grow dramatically while revenue-producing
calls continue to decline.

Opponents argue:

• IPP providers are fairly compensated already

• Interim compensation for IPPs would be unfair to LECs

• The record is lOsufficient to prescrihe interim compensation

• It is wastehll to establish an intenm system which will have to be
replaced in a few months by a permanent system

Supporters reply:

• IPP providers obviously are not tairly compensated SlOce they
receive nothing for subscriber 800 ails

• LEes continue to receive compensation in' the form of access
charges and other regulated payphone subsidies.

• The record supports prescribing interim compensation at the same
40 cents per call level previously used in the Commission's
compc.,sation orders.

• The mechanism for allocating and collecting interim compensation
on a tlatrate basis already exists i11 rhc previously established access
code compensation system.

567786
PAGE 2 OF



Federal Communications Commission FCC 96-254

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Implementation of the
Pay Telephone Reclassification
and Compensation Provisions of the
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CC Docket No. 96-128

NOTICE OF PROPOSED RULEMAKING

Adopted: June 4, 1996 Released: June 6, 1996

Comments Due: June 27, 1996
Replies Due: July 8, 1996
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FCC 96-254

waivers to two incumbent LECs, Ameritech and Southwestern Bell, that claimed the ability to
track payphone calls on a per-call basis and proposed to remove payphone-related costs from their
CCL charges and, instead, to impose a per-call charge on Ixes for interstate calls originated from
those LECs' payphones. 35

II. When it adopted a compensation mechanism for interstate access code calls,
the Commission concluded that, because they did not involve use of a "carrier-specific access
code,,)6 and were routed directly to an end user, subscriber 800 calls were not within the class of
calls for which Congress in TOCSIA directed the Commission to consider compensation.37 The
Commission, therefore, limited compensation to interstate "access code calls.")8 In July 1992, in
response to a petition for reconsideration by the American Public Communications Council
CAPCC"), the Commission affirmed its conclusion that subscriber 800 calls were not within the
Commission's definition of interstate "access code calls" for which compensation should be
paid39

12. In 1992, after the Commission affirmed its exclusion of subscriber 800 calls
from the class of compensable access code calls, the Florida Pay Telephone Association ("FPTA")
sought judicial review in the United States Court of Appeals for the District of Columbia Circuit
of this aspect of the First Report and Order and the Subscriber 800 Reconsideration Order. In
its Florida Payphone decisio'1,40 the Cuurt found no reason to distinguish between the routing of
access code calls and subscriber 800 calls. Therefore. it reversed and remanded the case to the
Commission to "consider the need to prescribe compensation for subscriber 800 calls' routed to

35 In the Matter of Ameritech Operating Companies Petition for Waiver of Part 69 of the Commission's Rules

to Restructure Its Rates to Establish a Pay Telephone Use Fee Rate Element; Southwestern Bell Telephone Company
Petition for Waiver of Part 69 of the Commission's Rules to Restructure Its Rates to Establish a Pay Telephone Use
Fee Rate Element, Order, DA 96-268 (released March 1 i9(6) at para. 27 ("Ameritech/SW Bell Waiver"),
application for review and motion for stay pending

36 The Second Report and Order defines an "access code" as a "sequence of numbers that, when dialed,

connects the caller to the OSP asSOCIated with that sequence, as opposed to the OSP presubscribed to the originating
line Access codes include lOXXX in equal access areas and "(lSi)" Feature Group B dialing (950-0XX:X or 950­
I XXX) anywhere. where the three-digit XXX denotes a partlcub' IX( Some OSPs use an 800 number as an access
code" Lc! at 3251 n.l

37 F'Irst Report and Order, 6 FCC Rcd at 4746 (citing S Rep. No. 439, IOlst Cong., 2d Sess. 19 (1990),

reprinted in 1990 US Code Cong & Ad. News 1577, 1582) "Subscriber 800 calls" consist of calls to an 800
number assigned to a partIcular subscriber See Florida_Paypho}:!~, 54 FJd at 859

Jg Id

J9
Policies and Rules Concerning Operator ServIce Access and Pay Telephone Compensation, Order on

ReconSideration. 7 FCC Rcd 435" 4367 (1992) ("Sub~!=Iib~_XQ~U~econsideratlOnOrder").

40 Florida PublIc relecol1}r:Dtll1lcations Ass'n. v " I,d lI57 i[)C Cif 1995) ("Florida Payphone").



Federal Communications Commission FCC 'J6-254

providers of operator services that are other than the presubscribed provider of operator
services. ,,,41 The Commission's action on the remand 1S pending,42

13. Section 276(b)(l)(A) directs the Commission to establish a compensation
mechanism to ensure "that all payphone service providers are fairly compensated for each and
every completed intrastate and interstate call" from their payphones.43 Section 276(b)(I)(B)
mandates that the Commission "discontinue the intrastate and interstate carrier access charge
payphone service elements and payments ,.. and all intrastate and interstate subsidies from basic
exchange and exchange access revenues. ,,44 In addition, Section 276(b)( I)(D) directs the
Commission to consider whether BOCs should be permitted to be involved with the location
provider's selection of the payphone's presubscribed carrier. 45 Together with the other
subsections of Section 276, these three provisions help to establish regulatory parity for all
payphone service providers ("PSPS"),46 whether competitive payphone owners or incumbent LEes
(both independents and SOCs)

III. ISSUE,S

A. COMPENSATION FOR EACH AND EVERY COMPLETED INTRASTATE ANQ
INTERSTATE CALL ORIGINATED ~X_P..AY~HONE~

1. The 1996 Act

14. As stated above, Section 276(b)( 1)(A) mandates that all payphone providers,
whether independents or LECs,47 be "fairly compensated for each and every completed intrastate

41 (d.

42 '
Because the 1996 Act mandates that payphone providers be compensated for all intrastate and interstate calls,

including subscriber 800 calls, the rules adopted in thiS proceedmg will address the Florida Pavphone remand
Therefore, we conclude in para 88 below, that the (omml ,Ion need 'lot address this remand in a separate
proceeding

4 ]
47 USc. § 276(b)(I)(A\

44 47 USc. § 276(b )( I )(8 )

4<
47 USc. § 276(b)(1)(B)

46
We adopt the tenn "payphone s..::rvice provider," as used throughollt Section 276, to refer prospectively to

all payphone providers -- whether PPOs or LECs 47 l !SC' '7h

47 As discussed in greater length in P:iras. 14-55, the comnensatlOn and reclassification provislOns of Section

276 apply to ill LECs, whether or not they are BOC s 47 t '( ,\ 276(b)( 1)(A)-(B). Other provisions, such as
Section 276(b)( I )(C), which tTlJ.'lda.te' nonstruc[ural safcf!uard !(,r 'he proVISion of payphone service, apply only
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cap index to eliminate the payphone element. los The Illinois Public Telecommunications
Association ("IPTA") submitted data showing that PPO costs average between $.37 and $.55 per
call, and argued that a market-based methodology would justify rates ranging from $.42 per call
to $.95 per call. 106 APCC proposed a flexible rate that would be equal to the maximum rate fo ....
a local coin call in each area., 107 while AT&T, Sprint, and MCI all stated that the cost of a local
coin call is irrelevant to the cost of a dial-around call 108

38. We believe that the theory of compensation and price surrogates that the
Commission has historically relied upon in its determination of the "range of reasonable
compensation rates" 109 provide some guidance for our analysis of how to ensure that PSPs are
"fairly compensated" and what should be the appropriate per-call compensation amount for all
calls within the scope of this rulemaking. As before, while we are still confronted in the instant
proceeding by the lack of reliable PPO cost data., 110 we tentatively conclude that PSPs should be
compensated for their costs in originating the types of calls for which we have tentatively
concluded that compensation is appropriate. I II We tentatively conclude further that these costs
should be measured by appropriate cost-based surrogates We seek comment on these tentative
conclusions. With regard to the appropriate cost-based surrogates, we also seek comment on
whether some measure of generic or industry-wide costs is available, whether incumbent LEes'
costs would be a reasonable surrogate for PPOs' costs. and whether some other existing set of
rates, such as state-established rates for local com calls. would be a r~asonab:e surrogate. [n
addition, to ensure that PSPs receive fair compensatIOn, should we prescribe different per-call
compensation amounts for the different types of calls originated by payphones? We also seek
comment on how compensation levels should be permItted to change in the future, and whether
some cost index or pnce cap svstem would be appropriate to ensure that compensation levels
reflect expected changes 1I1 Untt costs over time ('ommenters should submit a summary of anv- , ,

data that support their arguments

39. We also seek comment on whether we should provide PPOs some measure
of interim compensation. to be paid until the effective date of the final rules we adopt in mis
proceeding. for the growing volume of dial-around call" or{ginated from their payphones. While

I O~,
PacifIC Bell Repl\ ar'

lex, IPTA Comments al 4- '.

107 APCC Comments at ~ 0

108
AT&T Reply at 4 Sprint Reply at 3: MCI Replv at

10'1
S~-.:ond Report and OrQer -:: FCC Rcd at 3256-'-::

111/ Id

III
See paras 16-22. abo\"
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the Commission will complete the instant proceeding within the nine months mandated by Section
276,112 we are aware from data filed in other pending proceedings, most notably in response to
the Court's remand of Florida Payphone concerning subscriber 800 compensation, that the
number of dial-around calls for which PPOs receive no compensation ~., subscriber_ 800 and
debit card calls) or flat-rate, non-traffic sensitive compensation (interstate access code calls) has
grown since we first considered the need for compensation in 1991. Subscriber 800 services, in
particular, have experienced sustained growth in the past several years. 1I3 For example, in an ex
parte letter filed with the Commission in the proceeding entitled "Operator Service Access and
Pay Telephone Compensation," CC Docket No. 91-35, the APCC, a trade association of PPOs,
argues that since the adoption of the First Report and Order in 1991, "the market for subscriber
800 services has experienced explosive growth, both in tenns of revenues and minutes ofuse."114
It further argues that the implementation of 800 number portability has led to "vigorous
competition" in this area among the IXCs, which, in turn, has fostered "millions of new 800
subscribers and users in the last few years."m APCC cites news stories suggesting that on a
typical business day, 30 to 40 percent of all long distance calls involve 800 numbers. 1I6 It also
cites data gathered by one PPO from approximately SOO to 1000 competitive payphones in
various states over a period of seven months, which "consistently showed about twice as many
subscriber 800 calls as access code calls. ,,117 According to AT&T, these "subscriber 800" calls
currently account for about 40% of all toll calling on AT&rs network on an average business
day.118

40. In addition, according to APCC', the use of "vanity" access numbers, such
as MCl's" I-800-COLLECT" or AT&T's" I-800-CALL-AIT" and "lOAIT," which can be easily
remembered by callers because they contain words or ohra<;es. ha<; grown dramatically 1

19 APCC

112 47 USc. § 276(b)(1)

113 The Commission has taken steps to facilitate competition in 800 services by requiring 800 number

portability. See Provision of Access for 800 Service. Report and Order. 4 FCC Rcd 2824 (1989) ("800 Portability
Order")

114
Ex Parte Letter of Albert Kramer, Counsel, APC( [( ,Vililam Caton, ACtIng Secretary, FCC (August 17,

1995) at 1- 5

115 !Q.

116 Id at 7 (emphasis In the original).

117 Id. at 8.

118 AT&T pamprl~t entitled "800 • 888 = TOLL FRET

Ilq See generallv Petition for Expedited Relief by the American PubliC Communications Council, CC Docket

No 91-35, filed September::'. 1093 ("APCC Petition") The (,)mmISSlon noted In the Second Further Notice that

It would not act on thiS pctltlonunlcss it becomes apparcm th '1 I rer-call compensation mechanism for the (~ntire



argues that these calls represent additional interstate access code calls originated by competitive
payphones for which additional compensation is warranted. 120 For both interstate access code
calls and subscriber 800 calls, PPOs are not able to collect payment from either the carrier or the
end user, in the absence of regulation prescribing such payment. According to APCC, the
incumbent LEes, on the other hand, have been relatively unaffected by the increase in
dial-around calling because the LECs have had the ability to support their payphone operations
with revenue from other regulated services and access charge compensationY I Parties are
encouraged to comment on whether we should establish an interim compensation plan for PPOs.
Those who support such relief should comment on the appropriate interim compensation amount
and how such an interim compensation mechanism could be structured. We seek comment on
whether we should adopt a system similar to the interim mechanism for interstate access code
calls in CC Docket No. 91-35. We also seek comment on the feasibility of implementing an
interim plan when final rules are required to be in place in nine months. To this end, we request
comment on the legal basis for, and practical consequences of, making such interim compensation
effective as of the release date of this Notice.

Federal Communications Commission

-------------------- ---- ----------

FCC 96-254

B. RECLASSIFICATION OF INCUMBENT LEe-OWNED PAYPHONES

1. The 1996 Act

41. The issues we need to address here are (l) the prospective classification of
incumbent LEC payphones as CPE; (2) the transfer of incumbent LEC payphone equipment assets
from regulated accounts to an unregulated status. (3) the termination of access charge
compensation and all other subsidies for incumbent LEe payphones; and (4) the classification of
AT& T payphones. Currently. incumbent LEC payphones, classified as part of the network.
recover their costs from CeL access charges to those carriers that connect with the incumbent
LEe. Section 276(b)(l )(B) directs the Commission 10 "discontinue the intrastate and interstate
carrier access charge payphone service elements and payments in effect on such date of
enactment, and all intrastate and interstate payphone subsidies from basic exchange and exchange
access revenues, in favor of a Iper-call] compensation olanl.l" ,:

industry is not viable." ! 0 FCC R.ed at 11468. n.l23

120 APCC Petition at 2-4

121
See Ex Parte Letter of Robert Aldrich. CounseL APC( feo William Cawn. Acting Secretary. FCC (Oct. 20,

1995)

In 47 USC § :nMhl( I )( B

'l
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Commission could lawfullv decline to prescribe fair compensation for local coin calls, it would be

a legal error for the Commission to refuse to take account of its failure to address fair compensa-

tion for local coin calls when prescribing compensation for other classes of calls. If the FCC's

prescribed compensation does not apply to the local coin rate, the compensation rate must be set

at the higher end of the range, i.e., at least 80 cents per call

Finally, in order to minimize the need to revisit the compensation rate in the future, what-

ever rate is prescribed should be "indexed" so that.. as the Consumer Price Index changes, the 10-

cal coin rate changes at the same rate (rounded to the nearest nickel)

F Interim Compensation (~~ 39-40 I

The Commission should provide interim compensation to independent public payphone

("IPP") providers for currently uncompensated calls. pending implementation of the comprehen-

sive scheme mandated bv Section 276 Under the current system of regulation, LEe payphone

operations are able to receive full compensatIon for their payphones from regulated interstate or

intrastate exchange or exchange access revenue Bv contrast, the existing IPP compensation pro-

vides compensation for only a small percentage of rhe calls for which compensation is needed and

mandated by Section 276 Currently, rPP providers ire total Iv uncompensated for the majority of

coinless calls made from their payphones For accf':SS code calls, rPP providers are currently com-

pensated for only a portIon of the calls pursuant to the mterstate access code compensation

scheme, and intrastate compensation regulations adopted in a very few states. In most states, no

compensation at all has been prescrihed fc lOtrastate access code calls Moreover, for subscriber

800 calls, which data mdlcate currently accounts Cor roughly half of cainless calls, rPP providers
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receive no compensation at aiL at the interstate level or, in virtually all cases, at the intrastate

level.

The Commission was originally asked to consIder prescribing compensation for IPP pro-

viders for subscriber 800 calls in the TOCSIA compensation proceeding in 1991, but concluded

that it lacked authority to prescribe such compensation The Court of Appeals reversed that de~

cision, finding that compensation for subscriber 800 calls was within the scope of the compensa-

tion proceeding the Commission was required to conduct under TOCSIA in 1991 29 Therefore,

the court remanded the issue with instructions to consider the need to prescribe compensation for

IPP providers for such calls While Congress has now enacted a broader requirement for all

payphone service providers to be fairly compensated on all calls, such compensation is not vet in

place Meanwhile, it has now been more than one year since the Court of Appeals directed the

Commission to reconsider this issue, and more than five-and-a-half years since Congress originally

directed the Commission to consider the need for pavphone compensation

During this period when IPP providers have not been compensated, the volume of calling

to subscriber 800 numbers has rapidly increased, as the Comrrussion noted in the Notice and in

last year's Notice of }lroposed Rulernaking to consider to address the depletion in the supply of

800 numbers 30 This extraordinary growth Tn usage of 800 numbers has caused IPP providers to

incur more and more uncompensated use of then pavphones, and has allowed interexchange

See Florida Public Telecommunications AS$9Ciation v FCC, 54 F3d 857 (DC Cif 1995)
("FPTA")

See In the Matter of Toll Free Service Access Codes, Notice of Proposed Rulemaking,
CC Docket No 95-] 55. FCC No 95-4] 9 (released October 6, 1995) at ~~ 1-3
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carriers ("IXes") to benefit from receiving more and more traffic from IPPs without payment for

such use of payphones

IPP providers should not continue to go uncompensated for the use of their payphones to

originate subscriber 800 calls and other currently uncompensated calls. While the Act requires the

Commission to establish a permanent compensation scheme that ensures that all payphone service

providers are compensated for all calls, that compensation scheme is unlikely to be implemented

for at least four months 47 USC § 276(b)(l) (proVlding for regulations to be finalized by early

November) Moreover, unforeseen difficulties in Implementation could prevent a permanent,

comprehensive compensation scheme from taking effect Immediately upon adoption

Therefore, the Commission should prescribe interim compensation for IPP providers for

currently uncompensated calls originating from theIr payphones Such interim compensation will

ensure immediate compliance with the coun of appeals mandate in FPTA, so as to implement as

quickly as possible the long deferred mandate of Congress under TOCSIA In addition, such

compensation will expedite implementation of Congress' Telecommunications Act mandate "to

ensure that all payphone service providers are fairlv compensated for each and every completed

mtrastate and interstate caJl using their payphone " as well as implementation of the Congres-

slOnal Intent underlying Section 276 that all discnnunation between LEC payphones and [FPs be

elmunated ,I

Interim subscriber 800 compensation should be prescribed on the basis of 40 cents per

call If carriers cannot immediately pay such compensation on a per-call basis (although they are

Jj S Rep No 104-458. 104th Congo 2d Sess I S8 (1996)
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doing so in Illinois), APCC proposes that interim compensation be based on a flat rate similar to

flat-rate access code compensation.

Under this approach, each IPP provider would receive equal flat-rate per phone per month

payments, based on 40 cents per call times the average number of subscriber 800 calls. Attach-

ment 1 shows the average numbers of subscriber 800 caBs per phone per month placed from sam-

pies comprising 2,000 - 4,000 payphones during the months of March - May 1996 These data

show an average of about 100 subscriber 800 ("unmatched") calls per phone per month. There-

fore, interim subscriber 800 compensation should be prescribed at a level of $40 per payphone per

month

Each carrier's share of this total would be based on its share of toll revenues (or its share

of 800 r~venues, if a reliable source of such data exists) 32 For purposes of detennining which

carriers should be subject to interim compensation obligations, the Commission should use the

same $100 million cut-off that currently applies to flat-rate access code compensation The only

difference is that, in the case of subscriber 800 call<, Bell companies and other large LEes are

substantial participants in the market Therefore. the obltgation to pay interim subscriber 800

compensation should not be limited to tnterLATA earners

In addition to interim compensation for subscnber 800 calls, the Commission should pre-

scribe an interim revision of the existing compensation for access code calls to reflect the in-

creased number of access code calls and the CommissIOn's expanded jurisdiction over such calls

This scheme mav also bl' ::,n alternative to per-call tracking under the pennanent
compensation rule
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Since AT&T, Mcr and Sprint all acknowledge that they can pay compensation for access

code calls on a per-call basis, those companies should all pay access code compensation on a per-

call basis for all interstate and intrastate calls, just as AT&T is doing today. 33 However, the rate

should be prescribed on an interim basis at 40 cents per call. Other carriers would pay access

code compensation on a flat-rate basis based on the current level of access code calling, which is

40 calls per month. Carriers below the top three would pay based on (I) their current percentages

of access code calls (see attached data) or (2) their current percentages of toll revenues (as under

the current formula for access code compensation)

It is particularly important for MCI to begin paying compensation on a basis that reflects

its actual share of access code calling Until recently, MCI professed an inability (unique among

the top 3 carriers) to track access code calls. MCI recently acknowledged that it can track access

code calls, but nevertheless has been allowed to continue to pay flat-rate compensation that

greatly understates its actual share of access code caJling, which APCC's data indicate is about

33% In addition, by continuing to pay flat-rate compensation MCr is avoiding its obligation to

compensate IPP providers for the higher overall volume of access code calls. Therefore, for pur-

poses of interim compensation. MCI should be giver a choice The first alternative is to begin

paying per-call compensatlOn on all calls, on the same baSIS as AT&T and Sprint. The second al-

ternative is to continue pavmg flat-rate compensation but at a level based on sample data indicat-

ing the actual number of access code calls delivered to MCI from sample payphones According

Sprint is currently navmg per-Call access code compensation for interstate calls, but is
paying such compensation for intrastate calls onlY In those few states that have ordered per call
access code compensatIon
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to APCCs payphone sample data, this level should be 33% of 40 calls, or about 13 calls x 401t =

$520 per month

APCC urges the Commission to make interim compensation effective as of the date of the

Notice. IPP providers have been providing the use of their payphones to make subscriber 800

calls for more than a decade, while receiving no compensation whatsoever. As discussed above,

APCC first officially requested such compensation In 1990 In 1991, the Commission ruled that

equity requires payment of compensation for the use of IPPs, but believed that it lacked authority

under the Telephone Operator Consumer Services Act of 1990 to order subscriber 800 compen-

sation Subsequently. In E~TA..., the Court of Appeals overruled the FCC on this point. Thus, it

has been apparent for the last five years that IPP providers were entitled to such compensation,

and the only reason they have not received the compensation IS because of a legal error of statu-

tory interpretation Carriers clearly have been on notice that they are not entitled to a free ride

Further, the Telecommunications Act of I ()96 unequivocally mandates the payment of

compensation for subscnber 800 calls In this regard the federal statute is similar to the Illinois

payphone compensation statute, which has been found to apply retroactively to calls that were

clearly compensable under the statute In relevant part, the Illinois statute prO'v1ded that

Any telecommunications carrier using the facilities or services of 'a
pay'Phone provider shall pay the provider just and reasonable
compensatIOn for the use of those facilities or services to complete
billable operator services calls and for any other use- that the Commission
detennines appropriate consistent with the provisions of this Act The
compensation shall be determined bv rhe Commission subject to the
provislOns of thIS Act

III Public Utilities Act ·S 13 -5 lOIn 1995 the IlhnOlS Commerce Commission prescribed com-

pensation for access code calls both prospectively ang retroactively to May 14, 1992, the date of
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enactment of the statute The ICC reasoned that the carriers "had an obligation as of May 14,

1992, to compensate [IPP providers] for the use of their facilities or services for billable operator

services" AAA Coin-Phones & Systems, et al vs. AT&T Co, Order, Docket No. 92-0400 is-

sued October 5, 1995, at 21 The Commission added

Each of the Respondents to this proceeding knew or should have known,
that as of May 14, 1992, a payphone provider which provided services or
facilities to complete a billable operator service call was entitled to
compensation from the OSP Such a requirement was distinctly set forth
in Section 13-5 Ja

Id at 22. The Commission found that subscriber 800 calls were not retroactively compensable

because they were not "billable operator services calls" for which compensation was expressly

mandated by the statute

Section 276 simi;arly places carr:ers on notice that IPP providers are entitled to fair com-

pensation for calls placed from their payphones Unlike the Illinois statute, however, Section 276

clearly mandates that IFP providers be compensated for subscriber 800 calls as well as access

code calls The legislative history further clarifies that both subscriber 800 and access code calls

are included in the statutOf\' mandate See S Rep No 458. 104th Cong, 2d Sess 158 (1996)

(compensation to mclude "for example, 'toll-tree' calls to subscribers to 800 and new 888 serv-

ices") Even more than lllinois' compensation statute. Section 276 establishes an indisputable

right of IFP proVlders to compensation and warrams the oayment of compensation at least as of

the date that the FCC's NQ1IC~ yet again put carners on notice of their compensation obligations.

40
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relevant marginal cost is the cost of installing ano operating an additional payphone. To

the extent that the Commission relies 00 marginal cost analysis, it must ensure that rates for

Iteach and every.. call It are sufficient so that the total revenues to be obtained from all

calls made at such a payphone (which because it IS It marginal, 1/ will have below-average

calling volumes), will be adequate to recover the total marginal costs of installing and

operating the payphone.

F. InterirnCompensation (~~ 39-40)

The parties opposmg interim compensation for IPP providers do not present

any persuasive arguments why IPP providers should not receIve their long-overdue

compensation for subscriber 800 calls and other currently uncompensated calls, pending

the implementation of a compensation scheme apDbcable to all PSPs.

The REoe Coalition's comments on this Issue (from which BellSouth

commendably dissents) are particularlv dIsingenuous. On the one hand, these Bell

companies request that Implementation 01 per cdl compensation be delayed for one year,

and that in the interim, their payphonc opera ~lOns be allowed to continue to receive

subsidies from access charges and other local ex, hange revenues. On the other hand, the

same Bell Companies deny that IPP providers should have any right to receive

compensation in the interim for thcir pavphones which never have received any subsidy.

Sc.c House Report at 88
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Public Communications Council and it endorses the comments of the Inmate Calling Services

Providers Coalition. 1

II. THE RECORD DEMONSTRATES THE NEED FOR THE COMMISSION TO ORDER IMMEDIATE

INTERIM COMPENSAnON FOR 800 SUBSCRIBER CALLS AND INCREASE CARRIER ACCESS

CODE COMPENSATION TO REFLECf CURRENT CALL VOLUMES.

In its comments, Peoples demonstrated the acute need for interim compensation

Contrary to the assertions of some of the Regional Bell Operating Companies

for "1-800 subscriber" calls (e. g., 1-800-FLOWERS) and increased flat-rate or per call

compensation for "carrier access" calls (e.g .. 1-800/950/lOXXX/etc. dialed to reach a

See Comments of Peoples Telephone C'omp;m' !nc. filed Julv 1, 1996, at 6-12

Peoples' evidence of the extremely high volume of 800 subscriber and carrier access code calls

for which PSPs do not receive compensation. Indeed, Peoples provided the Commission with

2

calls. 3

system of compensation does not compensate PSPs for more than one-half of its non-coin

("RBOCs") and interexchange companies ("IXC's) mterim compensation is wise,

point, strongly supporting interim compensation,~ffective immediately, to place the payphone

10callintraLATNinterLATA carrier's network)2 Nothing submitted in the record disputes

See Comments of the American Public Communications C'OlinciL filed July I, 1996: Comments
of the Inmate Calling Services Providers Coalinon, filed [ulv I, 1996.

detailed per payphone and per call cost information to demonstrate how the current incomplete

administerable and legal .. 4 Indeed, Peoples commends BellSouth for its fair stance on this

Id

See Comments of the RBOC Coalition. filed Jllh I 19Q6. at 19: Comments of Sprint Corp .. filed
July L 1996, at 25: Comments of AT&T. filed Juh 1996 at I!
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industry on firmer financial ground -- even though this is not a benefit that BelISouth will

receive directly. 5

In the first instance, interim compensation is wise because it will (1) promote

the continued deployment of payphone services to the benefit of the general public, and (2)

limit PSP incentives to charge excessive rates for 0+ interstate calls or "cream-skim"

locations. Indeed, interim compensation will facilitate PSPs' deployment of more advanced

payphones with increased functionalities, in clean and working condition, in an increased

number of locations -- all to the benefit of the general calling public.

In addition to these public interest henefits, there is no record to dispute that

non-LEC PSPs have been waiting for some type of compensation for 800 subscriber calls since

the Company began providing service over 10 years ago, and more recently, since Congress

enacted the Telephone Operator Services Consumers Services Improvement Act of 1990, (-

mandating the provision of open 1-800 and other code call access methodologies. Requiring

PSPs to provide services for which they are not cClmpensated clearly violates the spirit of

TOCSIA, as was recognized by the District of Columbia Circuit's decision in Florida

Payphone, which ordered the Commission In Ma' . 1995 to ~relook" at PSP compensation for

originating 800 subscriher calls, In order to Implement the compensation system required by

the court, the Commission adopted a Second Funfler NOllee In August 1995. 7 Indeed. if it

See Comments of BellSouth Corporation .. filed JIllv J J996. al 7

6
47 USC ~ 226 ("TOCSIA")

Second Further NotIce ofrJoposed Rulemaking. PoliCies and Rules C:ncerning Operator
Service and Pav Telephone (·ompensation. ]() FCC Red 1 j 457 J J464-67 (1995) ("Second Further
Notice' ).
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were not for the passage of the 1996 Act, which led to the suspension of the proceedings under

the Second Funher Notice, the Commission would more than likely have completed the

development of a compensation scheme for 1-800 subscriber calls by this time.

Instead, non-LEC PSPs, such as Peoples, have been experiencing a dramatic

depletion of revenue sources related to the dwindling number of compensable non-coin call

volumes. As demonstrated in Peoples' comments, nearly 50 percent of all the non-coin calls

that are entitled to compensation are 1-800 subscriber calls, totaling nearly 3.5 million

uncompensated calls per month across Peoples' base of over 38,000 payphones.
8

Not only

does this translate into millions of dollars of lost revenue every month, but it also plays a large

role in the average per payphone monthly loss of $27 32 that Peoples currently faces.
9

Peoples and other non-LEe PSPs incur this loss not because they are poor

businesspeople, but because they have been waiting for a rational regulatory/economic

structure and fair compensation for 1-800 subscriber calls since 1990, when TOCSIA first

mandated open access to such calls. Therefore. while GTE and Sprint are correct in their

observation that payphone providers "furnish payphone services and equipment as a business

operation, placing phones generally at those 10cat!0os where they are likely to prove

commercially viable and profitable, ,.10 they are ahsolutely wrong that "existing mechanisms

will adequately compemate payphone providers for their costs" and that interim compemation

Peoples Telephone at 9

ld. at 23.

ill

See Comments ofC1TF Service Corp filed Juh'· 1996. at 4: Sprmt at 18
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is unnecessary. II Peoples and other non-LEe PSPs have placed phones with the justified

expectation that they would be compensated for services rendered in providing access to

subscriber ~OO calls. Indeed, according to the court in Florida Payphone, Peoples was

justified in expecting compensation for these services in 1990. After the remand of Florida

Payphone and the adoption of the Second Further Notice in 1995, Peoples was justified in

expecting that compensation for these services would begin by approximately May 1996. The

business decision made by Peoples and other non-LEe PSPs to continue to operate at a loss

over the short-term while waiting for a permanent system to be implemented does not mean

that the current compensation system adequately provides compensation for these services, nor

should this be used as an excuse to continue denying reasonable compensation on an interim

basis.

Interim compensation is administerahle because it can be modeled after the

existing flat-rate/per call carrier access code compensation system. The compensation can be

collected and disbursed using the same methodolo!-!1es with little or no difficulties. The

Commission simply has to update the subscriher 800 and carrier access code volumes, based

on calling data already in the public record. and applv Peoples' proposed $0.45 per call rate.

or such other rate it detennines is appropriate to Implement effective compensation for all

relevant calls. In addition. interim compensation should <;erve to ease the timing and workload

pressure facing the Commission in the proper implementation of the comprehensive per call

compensation system required by Section 276 Proceeding in this fashion on an interim basis

11
GTE at 10


